Austrian Working Group for Corporate Governance


The Austrian Working Group for Corporate Governance
 is deeply concerned about the efforts of EBA to create a binding European definition of formal independence in Para 124 of EBA/CP/2016/17 and to require this kind of formal independence of a majority of risk committee members and of the chairs of each committee (Para 42 and 44 of EBA CP/2016/16).

1. Formal Independence as a matter of national legislation and self-regulation
The CRD IV does not provide criteria for formal independence (apart from the requirement that certain positions should be filled with non-executive directors). ESMA and EBA have no special mandate to create a definition of formal independence. As there are great differences in the company laws of the Member States it would be the task of company law makers to find a way to approximation of company laws first.

As this work is not done yet, formal independence has to be based on national criteria defined in national legislation, in national self-regulation (corporate governance codes based on the principle of comply or explain) or by national competent authorities. Therefore, the GL should abstain from the attempt of giving such a definition.
2. Contradictions with European Acts
If EBA insists on formulatng a definition, it will be necessary at least to avoid contradictions with superior European Acts.

· To consider employees as not independent (as required in para 123) would not be in line with Commission Recommendation 2005/162/EC, when the employees have been elected to the (supervisory) board in the context of a system of workers’ representation recognized by law and providing for adequate protection against abusive dismissal and other forms of unfair treatment.
· To consider each “substantial shareholder” or each officer of a substantial shareholder as not independent (see para 124 lit a) would also not be in line with the above mentioned Commission Recommendation that only regards the controlling shareholder as not independent (see also the Thematic review on risk governance by the Financial Stability Board page 10).
· In the Audits Directive 2006/43/EU (see Art 39 and the requirement for the independence of the majority of audit committee members) formal independence is understood only as independence from executive directors and the audited entity itself. So also an officer or management board member of the controlling shareholder may be the independent chair of the audit committee according to that directive.

· The Accounting Directive 2013/34/EU obliges an enterprise to prepare consolidated accounts, when that enterprise has the right to appoint or to remove the majority of supervisory board members (see Art 22 (1) b). This pre-supposes that controlling shareholders are allowed to exercise that right and to govern the whole group as an economic unit. At least in a two tier system without a majority of representatives of a controlling shareholder in important committees of the supervisory board as the audit committee and the risk committee and without representatives of the controlling shareholder as chairs of committees it is not possible to exercise control in an effective manner. So the requirements preventing this (see para 42 and 44 of EBA/CP/2016/16) are indirectly contradicting the Accounting Directive. Moreover, we can see no reason at all, why for example a representative of the controlling shareholder should not be the chair of the compensation committee. The interests of the shareholders are completely in line with the interests of the institution when questions of remuneration are discussed.
3. The Austrian Corporate Governance approach on independence

We are convinced that there are two conditions for good supervision. A person supposed to serve as supervisor must be fearless and motivated. A representative of a shareholder fulfils these conditions in the best way. He or she has no reason at all to be afraid of the executive directors. Moreover, a representative of a shareholder will always be highly motivated to have effective supervision. Also as an officer of the shareholder it is his or her duty to make sure that the enterprise works well because in long run that is the best way to create shareholder value. 
At the same time we understand, that also the perspective of other stakeholders may be useful and important for the benefit of the institution. But as Austrian company law already requires that one third of the members of the supervisory board and its committees represent the employees there is not much room left for further restrictive rules on shareholder representation in the supervisory body. 

This is why the Austrian Corporate Governance Code defines formal independence focused on the relationship to the executive directors and to the company itself (see the extract attached) and provides only for at least one or two members in the supervisory board that are not representatives of any shareholder with a qualifying holding.

This solution fits much better to at least Austrian company law than the EBA approach and constitutes proven best practice in Austria since 2006. We are confident that in other Member States there will be other fitting solutions. Therefore, we are coming back to our initial request to leave the definition of formal independence to national legislation and self-regulation and – based on that – to national competent authorities.

Best regards
Wolfgang Nolz
Chairman of the Austrian Working Group for Corporate Governance
Extract of the Austrian corporate governance code:
C-Rules 53, 54 and Annex 1
53. The majority of the members of the supervisory board elected by the

general meeting or delegated by shareholders in accordance with

the articles of incorporation shall be independent of the company

and its management board. A member of the supervisory board

shall be deemed independent if said member does not have any

business or personal relations to the company or its management

board that constitute a material conflict of interests and therefore

suited to influence the behaviour of the member. The supervisory

board shall define on the basis of this general clause the criteria

that constitute independence and shall publish them in the

Corporate Governance Report. The guidelines in Annex 1 shall

serve as further orientation. According to the criteria defined, it

shall be the responsibility of every member of the supervisory board

to declare its independence vis-à-vis the supervisory board. The

Corporate Governance Report shall clearly explain which members

are deemed independent according to this assessment.

54. In the case of companies with a free float of more than 20%, the

members of the supervisory board elected by the general meeting

or delegated by shareholders in accordance with the articles

of incorporation shall include at least one independent member

pursuant to C-Rule 53 who is not a shareholder with a stake of

more than 10% or who represents such a shareholder’s interests.

In the case of companies with a free float of over 50%, at least two

members of the supervisory board must meet these criteria. The

Corporate Governance Report must indicate which members of

the supervisory board meet these criteria.
Annex 1

Guidelines for Independence

A member of the supervisory board shall be deemed as independent if

said member does not have any business or personal relations with the

company or its management board that constitute a material conflict of interests

and is therefore suited to influence the behaviour of the member.

The supervisory board shall also follow the guidelines below when defining

the criteria for the assessment of the independence of a member

of the supervisory board:

• The supervisory board member shall not have served as member of

the management board or as a management-level staff of the

company or one of its subsidiaries in the past five years.

• The supervisory board member shall not maintain or have maintained

in the past year any business relations with the company or

one of its subsidiaries to an extent of significance for the member

of the supervisory board. This shall also apply to relationships with

companies in which a member of the supervisory board has a

considerable economic interest, but not for exercising functions in

the bodies of the group. The approval of individual transactions

by the supervisory board pursuant to L-Rule 48 does not automatically

mean the person is qualified as not independent.

• The supervisory board member shall not have acted as auditor of

the company or have owned a share in the auditing company or

have worked there as an employee in the past three years.

• The supervisory board member shall not be a member of the management

board of another company in which a member of the management

board of the company is a supervisory board member.

• A supervisory board member may not remain on the supervisory

board for more than 15 years. This shall not apply to supervisory

board members who are shareholders with a direct investment in the

company or who represent the interests of such a shareholder.

• The supervisory board member shall not be a closely related (direct

offspring, spouses, life partners, parents, uncles, aunts, sisters,

nieces, nephews) of a member of the management board or of

persons having one of the aforementioned relations.
� The Austrian Financial Market Authority (FMA) is a member of the Austrian Working Group on Corporate Governance However, the FMA as being part of the European supervisory and regulatory architecture has already communicated its views within the relevant working groups and decision bodies of EBA and ESMA. FMA does not generally participate in public consultations of ESA Guidelines..
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