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The Comiteé des Constructeurs Francgais d’Automobiles (CCFA) and the Verband
der Automobilindustrie (VDA) represent the leading companies of the automotive
industry in the UK, France and Germany.; and the AKA represents the automotive
captives in Germany.

The Captives are an indispensable partner for the vehicle manufacturers in the mar-
keting of passenger cars and commercial vehicles. Each year about 12 million new
passenger cars are registered in the European Union. Approximately 60 % of the
cars sold are either financed or leased with a significant proportion of the finance be-
ing provided by the Captives. Automobile finance and leasing companies ensure that
the automotive value chain runs smoothly.

In order to provide customers and car dealers with sufficient funding, the Captives
depend on a solid refinancing strategy themselves. In this regard, the securitisation of
customer receivables — so-called Auto-Asset Backed Securities (Auto-ABS) —is a
vitally important financing tool for the Captives. It allows for diversification by provid-
ing an alternative funding source to deposits, bank loans and other capital market
instruments and offers valuable protection against market volatilities.

Against this background we welcome the opportunity to comment on the EBA Dis-
cussion Paper on simple standard and transparent securitisations. Due to the US
subprime crisis, securitisations have suffered from a general stigmatisation. Yet the
ABS class is fairly heterogeneous, and EBA quite rightly points out in the executive
summary of the discussion paper that the performance of securitisations during the
crisis varied substantially across different asset classes and regions. We agree with
EBA that therefore, a “one-size-fits-all regulatory approach to securitisations appears
to be no longer appropriate”.

Moreover, the European Commission has acknowledged that securitisations can play
a crucial role in the Long-Term Financing of the European Economy. In the delegated
acts to the liquidity coverage requirements for credit institutions adopted on 10 Octo-
ber 2014, the European Commission stated that certain types of asset backed securi-
ties such as high quality prime Auto-ABS will qualify as High Quality Liquid Assets
and will thus be eligible within liquidity buffers for credit institutions.

Since the crisis, a number of regulations have been put in place in order to modify

and enhance the rules regarding ABS. New regulations such as Basel 2.5, CRD Il

and Il in Europe have introduced multiple safeguards and improvements for inves-
tors and have increased the level of confidence in ABS.

However, the European securitisations market in total still does not show a “substain-
tial recovery”. Therefore, the European Commission has decided to work on the dif-
ferentiation of high quality securitisation products as well as cooperating with interna-
tional standard setters like the Basel Committee and the International Organisation
for Securities Commissions (IOSCO) in order to develop common standards that al-
low for the establishment of sustainable securitisation markets.



The development of an EU framework for high-quality securitisation is among the top
priorities of the new Commissioner for financial services, Lord Hill, in order to create
an ambitious capital markets union that encourages long term investment, innovation,
jobs and growth.

With our comments to the EBA consultation paper we would like to support this aim.

A. General Comments

We welcome the efforts to develop quality criteria for simple, standardised and trans-
parent securitisations in general. However, we feel that the proposed criteria are far
stricter than what the European Commission may have envisaged. In total, EBA sug-
gests 22 criteria with numerous further sub-criteria with regard to securitisation as
well as three criteria with sub-criteria for securitised exposures.

We would like to point out that the development of new quality criteria for securitisa-
tions should, from our point of view, be based on an encompassing perspective of
the European securitisation market. According to the discussion paper, the UK is the
most important market, followed by the Netherlands, Spain and Italy. France or Ger-
many, however, have not been mentioned as relevant markets. We therefore would
like to draw your attention to a recent study from DZ Bank research from October
2014. The study indicates that while UK was indeed the most important market with a
share of 22 %, followed by the Netherlands with 17 %, Germany and France had a
proportion of 13 % and 10 % respectively.

Proportion of countries in European ABS-market YTD
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Source: DZ Bank research, December 2014

As regards Auto-ABS in particular, we feel that the importance and the quality of

prime Auto-ABS should be properly acknowledged. The paper gives the impression
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that Auto-ABS does not play any role in the securitisation market but only RMBS fol-
lowed by SME securitisations are the dominant asset classes. Yet this does not take
into account that Auto-ABS, apart from RMBS, is the only asset class with fundamen-
tal meaning for the public European securitisation market. The share of publicly
placed Auto-ABS has increased over the last couple of years from 24.9% in 2012 to
30.1% in 2014 with an issuance volume of 16.5 billion euros.

Public Issuance Volumes by Product — 2012, 2013 and 2014 YTD
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Relevance of Auto-ABS for the securitisation market

Auto-ABS with auto loans as underlying assets enjoy a strong reputation with inves-
tors. Thanks to low default rates and high granularity, public Auto-ABS is assessed
as a particularly low-risk investment that can be liquidated at short notice. Even dur-
ing the financial crisis, European Auto-ABS proved to be extremely crisis-resistant
and did not cause investors to suffer any losses. In detail, Auto-ABS are character-
ised by the following features:
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Spread development for Auto-ABS

The quality and the reward of perceived simple, transparent and standardized top
guality Auto-ABS by investors is reflected in the extreme low and stable spreads for
triple A rated Auto-ABS.
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Historical Performance of European Auto-ABS

To demonstrate the high quality of Auto-ABS we have enclosed a table that shows
for European Auto-ABS based on an analysis of Fitch Ratings Global Structures Fi-
nance, which set out the rating migrations to CC or worse between 1996 and 2012 —
the very good performance of European Auto-ABS.

Downgrades to CC and below within one year - Fitch Rating (1956 - 2012)
AlA 0,00%
AL 0,00%
A 0,00%
BBB 0,53%
BB 0,593%
B 8,00%
ccc 33,33%

Even subordinated junior A-tranches have never experienced a downgrade to
CC or below.



B. Comments to Consultation Paper

Before we move on to discuss the questions contained in the consultation paper we
would like to make some preliminary points.

Firstly, we think that it is extremely important that whatever the final criteria are, it is
going to be essential that there is a fast and effective method for deciding SST quali-
fication. If investors do not know whether a transaction meets the SST criteria or not
at the point of offer then assuming such classification brings meaningful benefits they
will not be able to buy. This could undermine the entire SST initiative and is therefore
something which is very important to look at. It seems to us that it will never be ac-
ceptable for originators/issuers to self-certify SST qualification and we cannot see
how it would be possible for investors to make this determination so it must be the
case that an independent third party will need to be appointed for this purpose.

Secondly, we think it is important that the SST criteria should also apply to private,
bi-lateral securitisation transactions because these also play a very important role
in funding the European real economy and it is not altogether clear from the consulta-
tion paper that these are in scope (see for instance the Prospectus Directive re-
guirement). In our view they must be eligible for SST qualification. The same also
applies to ABCP which in turn funds many securitisation transactions.

Finally, please be assured that we strongly support the Simple, Standard and Trans-
parent initiative. We admire the foresight of the European Union in launching this ini-
tiative to safeguard an asset class which brings tremendous benefits to European
citizens.

Further we highly appreciate and welcome the work to this very difficult task by EBA
on this topic in order to find appropriate criteria for securitisations that are from a
structural point of view “High Quality” and in line with established market standards of
securitisations already perceived as simple, transparent and standardised by inves-
tors and honoured by high demand and low spreads. We are fully committed to help
develop a workable solution that combines the ambition of defining structural high
quality criteria and the need and reflection of a well-established Auto-ABS market
standard and hence would welcome further exchange with EBA. In principle, we
agree with the criteria but see some need for adaption in detail to avoid an exclusion
of Auto-ABS as “qualifying securitisations”.

The following consultation responses are provided in good faith and from the position
of wanting to promote high quality securitisation for the good of the automotive sector
and the European real economy.



Question 1: Do you agree with identified impediments to the securitisation
market?

Answer:

Overall yes — However, from our point of view the regulatory impediments are the
most eminent ones. From the market side we don’t see impediments for Auto-ABS
which is perceived as simple, transparent and standard ABS by the investors with an
outstanding track record of more than 15 years in Europe. Thus, while we support
greater transparency we refute that there has ever been a lack of transparency in
mainstream European Auto-ABS originated by the Captives and therefore we do not
agree that a lack of transparency has been a major impediment to investment in our
European Auto-ABS transactions. A great deal of information is made available to
investors in our prospectuses and investor presentations to properly inform invest-
ment decisions. Our asset class has always performed extremely well and no inves-
tor in Europe has ever suffered a loss.

For the time being, rule makers in Europe send two signals that contradict each oth-
er. On the one hand, the evolution of the securitisation market shall be promoted to
enhance the funding of the real economy. On the other hand, the regulatory re-
guirements and frameworks will be significantly tightened more than 7 years after the
outbreak of a financial crisis caused by problems in the subprime RMBS segment in
the United States. There are the following obstacles that will impede the evolution of
the European securitisation market if rule makers do not review the criteria for “quali-
fying” securitisations.

e The capital requirements for top high quality securitisations with triple-A-rating
such as Auto-ABS that never have suffered any losses shall be more than
doubled. The floor shall increase from 7% to 15% for investors that are IRB-
credit institutions. However, most of the banking investors are IRB credit insti-
tutions, because only these credit institutions usually have the resources to
perform in-depth due diligence.

e Likewise, EBA proposes a floor of 15%. This means, that the doubling of capi-
tal requirements compared to the current situation would not be revoked alt-
hough the performance of European High Quality securitisations such as Au-
to-ABS, which was outstanding even during the last financial crisis, would
justify abstaining from increasing the Basel II-floor of 7%. Compared to Cov-
ered Bonds having a risk weight of 10% this means a 50% higher capital re-
quirement which will amplify the distortion between High Quality Securitisa-
tions and Covered Bonds.

e At the same time the deal economics will deteriorate, because up to date no
Auto-ABS fulfils the proposed EBA criteria completely. This applies both for
the non-impairment requirement for the underlying securitised loans and leas-
ing contracts according to the delegated acts to the LCR and to Solvency I,
but also for the non-impairment requirements of EBA’s Discussion Paper that
are similar to the requirements of the delegated acts but not equal. Thus,




modifications will be necessary to be eligible as “qualifying securitisation”. Es-
pecially, the non-impairment requirement for the securitised auto loans and
auto leases will have major detrimental impacts on the further evolution of the
Auto-ABS market if the non-impairment requirements for the securitised loans
and leasing contracts should not be adapted to be in line with successfully es-
tablished market standard. This would be very regrettable because the per-
formance of the underlying securitised assets of Auto-ABS based on common
market standard was at all times excellent. Currently, common market stand-
ard for Auto-ABS is that only those auto loans and auto leasing contracts are
eligible for Auto-ABS being not delinquent. This is simple, objective and has
proved to be very successful to ensure high quality of underlying securitised
loans and leasing contracts. Thus, at least as an alternative, this well estab-
lished strict, simple and objective eligibility criterion should be permitted in-
stead of using external or internal scores.

Further impediments might result from the fact that, as a consequence of the
final published Securitisation Framework of the Basel Committee, many IRB
credit institutions could be virtually forced to use the External Ratings Based
Approach. In particular, this could be the case if it is too expensive for these
credit institutions to develop own IRB models. In such a case, the risk weight
increases from 7% to 20%. This is almost a triplication of the capital require-
ments for high quality securitisations. The reason for the 20% risk weight is
that the conditions to calculate the tranche maturity based on the average
weighted life are so strict that virtually all securitisations will have to calculate
the tranche maturity based on the final legal maturity which is usually not less
than 5 years even if the average weighted life of the contracts is only about 2
years. For this kind of credit institution it could become uninteresting to further
invest in ABS. This could diminish the investor basis. Thus, it is important that
the floor in the External Ratings Based Approach will be reduced to 7% for top
High Quality Securitisations to avoid that such investing IRB credit institutions
will suffer from higher capital requirements. In any case the discrimination
against the capital requirements of Covered Bonds must be avoided.

The relative capital requirements under Solvency Il for securitisations com-
pared to other asset classes e.g. Covered Bonds are too high. This applies
even for recognised high quality Type 1 securitisations. Thus, from an eco-
nomic point of view it could be unattractive for insurance companies to further
invest in Auto-ABS. For High Quality Junior Bonds with single A-Rating the
capital requirements are even prohibitive. Although the historical loss ratio of
single A-rated Auto-ABS in Europa have been 0%, insurance companies will
be required to hold 80% capital when the bond has duration of 5 years. As a
consequence insurance companies will no longer invest in junior bonds alt-
hough the risk-return profile is very favourable. This will increase the funding
costs and impede the deal economics significantly.

If the current draft of the EU regulation by the EU commission on structural




measures improving the resilience of EU credit institutions, which envisages a
separation of Core Credit Institutions and Trading Entities comes into force as
proposed then this might have negative repercussions on the securitisation
market, because the amortising swaps that are required to create floating rate
ABS virtually can only be offered by the separated Trading Entities. Floating
rate ABS are very important for its marketability, because the interest rate risk
is transferred to the swap counterparty with the result that the prices of the
asset backed securities are very stable which in turn is important for the li-
quidity of the instrument. If the draft regulation is not amended then a de-
crease of potential counterparties might to be expected as a consequence.
There are already first signals that many credit institutions would seek to
avoid a separation of their business activities and would stop business which
would entail a separation of their business activities. Hence, the number of
potential counterparties would decrease further. Already today, the number of
potential counterparties is limited.

The liquidity of ABS is very important for its marketability and attractiveness.
Market makers play an important role to ensure liquidity of Auto-ABS. The
new regulation on the separation of business activities envisages restrictions
which might reduce the number of market maker.

Although the capital requirements for Auto-ABS in the trading book were re-
duced in the recent consultative paper on the fundamental review on the trad-
ing book compared to the last consultative paper, we expect increasing capital
requirements for Auto-ABS in the trading book. This could entail significant
decline in the trading of Auto-ABS with potential negative repercussion on Au-
to-ABS and its liquidity.

According to the draft by the EU Commission on the Money Market Funds
Regulation from September 2013 that is currently debated by the experts of
the EU Parliament and the European Council money market funds shall be
banned to invest in Auto-ABS. Unless amended, this shall even apply if the
Auto-ABS are eligible as High Quality Liquid Assets according to the delegat-
ed act to the LCR

Against this background there is high uncertainty how these regulations that have
not come into force yet will affect the demand on Auto-ABS. We fear that the regula-
tory tightening will reduce the investor basis, which will negatively affect the depth
and scale of the Auto-ABS market und thus the spreads and finally the deal econom-

Further uncertainty results from the adoption of the delegated acts to the LCR and
Solvency Il. In order to save the value of their investments investors are beginning to
require Auto-ABS that are conform to the requirements of the delegated acts to the
LCR and Solvency Il as High Quality Liquid Assets and High Quality Type 1 securiti-




sations, respectively.

We assume that this trend will increase in the next months. However, due to partially
vague legal requirements it is currently unclear how to interpret and implement these
requirements. Thus, it is currently not feasible for originators to meet investor’s ex-
pectations as to the LCR and Solvency Il conformity. In the next future, this might
entail reservations of potential investors to invest in Auto-ABS because price dis-
counts are to be expected on the stock exchange if Auto-ABS should not be eligible
as High Quality Liquid Assets and High Quality Type 1 securitisations according to
the delegated acts to the LCR and Solvency Il.

This problem is particularly striking as to the non-impairment requirement for the se-
curitised loans and leasing receivables. Instead of simply exclude all loans and leas-
ing receivables that are in default, that show evidence of impairment according to the
accounting rules (IFRS) or that are delinquent and past due, respectively, that is
simple and common practice for high quality Auto-ABS, in future all loans and leas-
ing receivables shall be excluded that represent “significant risk” based on an inter-
nal or external score. However, it is currently fully unclear when a risk is “significant”
and under which conditions an internal or external score can be used.

Furthermore, it is unclear, for example, what is meant by "adverse history" and how
long it goes back. Also in the discussion paper there are no specifications that ena-
ble originators to implement the non-impairment requirement. It is beyond controver-
sy, that impaired receivables should be excluded to ensure high quality of the secu-
ritised receivables. However, the non-impairment definition should also be specified
that high-quality securitisations that are well-established in the market and in which
the historical loss of the underlying assets were low, can fulfil them.

Thus, at least as an alternative to the use of internal or external scores to exclude
loans and lease receivables with “significant risk” is should be permitted to exclude
all loans and lease receivables that are delinquent and past due, respectively.

Question 2: Should synthetic securitisations be excluded from the framework
for simple standard and transparent securitisations? If not, under which condi-
tions/criteria could they be considered simple standard and transparent?

Answer:

No comment.

Question 3: Do you believe the default definition proposed under Criterion 5 (ii)
above is appropriate? Would the default definition as per Article 178 of the
CRR be more appropriate?

Answer:

No comment.
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Question 4: Do you believe that, for the purposes of standardisation, there
should be limits imposed on the type of jurisdiction (such as EEA only, EEA
and non-EEA G10 countries, etc.): i) the underlying assets are originated
and/or ii) governing the acquisition process of the SSPE of the underlying as-
sets is regulated and/or iii) where the originator or intermediary (if applicable)
is established and/or iv) where the issuer/sponsor is established?

Answer:

Yes. Jurisdictions should be limited to those that are widely acknowledged to have
the infrastructure required to support sophisticated financial transactions. The list of
eligible jurisdictions should be quite wide so as to be inclusive and not cut off Euro-
pean investors from issuers from outside of Europe. However, jurisdictions with in-
adequate legal systems or suffering from long term political instability (for instance)
should be excluded as to do otherwise would undermine the very essence of what
the SST framework is meant to achieve.

Question 5: Does the distribution of voting rights to the most senior tranches
in the securitisation conflict with any national provision? Would this distribu-
tion deter investors in non-senior tranches and obstacle the structuring of
transactions?

Answer:

To answer to the question whether the distribution of voting rights to the most senior
tranches in securitisation conflict with any national provision is not feasible at present
without having qualifying legal opinions by qualified law firms.

This said, we refuse such distribution because the holder of the junior bonds would
be disadvantaged. This might have a significant adverse effect on the marketability
of the junior bonds. Without marketability of the junior bonds merchantability of the
whole ABS transaction might be casted in doubt. This would be contrary to the aim
to promote the expansion of the securitisation market.

If despite the reservations put forward as to the conferment of voting rights to an
“‘identified person” are pursued then it is to ensure that these voting rights are limited
to the case of the occurrence of an insolvency or default event. Furthermore, the
holders of the junior bonds ought to be included for this case to ensure the protection
of their interests, because they bear the main risk and might be more interested than
the senior bond holders to maintain the value of the securitised receivables. Other-
wise the marketability of the junior bonds might be endangered due to the structural
misalignment of interests. As a consequence, the spreads for junior bond holders
would significantly increase.
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Question 6: Do you believe that, for the purposes of transparency, a specific
timing of the disclosure of underlying transaction documentation should be
required? Should this documentation be disclosed prior to issuance?

Answer:

No to both questions. In particular, disclosing transaction documentation prior to is-
suance would only create uncertainty and confusion amongst investors, and encour-
age debate and negotiation around documents that had already been concluded.
Such disclosure would be extremely detrimental to the issuance process and induce
a paralysis that would make it impossible to close a transaction. In the case of public
ABS, a comprehensive summary of the main transaction documents is provided in
the prospectus.

Question 7: Do you agree that granularity is a relevant factor determining the
credit risk of the underlying? Does the threshold value proposed under Criteri-
on B pose an obstacle to the structuring of securitisation transactions in any
specific asset class? Would another threshold value be more appropriate?

Answer:

We believe that the threshold is appropriate for retail transactions. However, the re-
quirements with respect to the group of connected clients should be softened a little
bit in a way that this applies “according to the best knowledge” of the originator. The
reason is that there are partly thresholds in the retail bulk business for the identifica-
tion of a group of connected clients to reduce the workload. Such practice does not
endanger the identification of single risks but could entail that small exposures might
not be identified to belong to a group of connected clients. Although it is very unlikely
that the granularity threshold would be exceeded, it cannot be fully excluded that
very few cases could exist that exceed the granularity threshold. In order to avoid
that in such case a securitisation would not be eligible as “qualified” the wording
should be softened as proposed.

With respect to wholesale transactions such as the securitisations of receivables
from car dealers the threshold is too low. Thus, a significantly higher threshold must
be envisaged.

In general, a further discussion on this topic is needed.

Question 8: Do you agree with the proposed criteria defining simple standard
and transparent securitisations? Do you agree with the proposed credit risk
criteria? Should any other criteria be considered?
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Answer:

In principle, we agree with the criteria. However, we see some need to adapt the cri-
teria in detail to avoid an exclusion of well-established and marketable Auto securiti-
sations as "qualifying securitisations" that from investor's perspective already meet
the requirements for simple, standardised and transparent securitisations. If these
criteria were not adapted to reflect market specifics, we would expect negative re-
percussions on these kinds of securitisations because they would not be eligible as
“qualifying”.

In particular, it is necessary to adjust the non-impairment requirements for the loans
and lease receivables (see below).

In addition, we think that it might be useful to consider a qualitative assessment of
the originator and servicer, e.g. an assessment based on what type of institution it is,
whether it holds a banking licence, it is subject to oversight from a regulator, it is
owned by a large manufacturing group or whether it has been originating loans of the
type being securitised for many years.

Pillar I: simple securitisations
Criterion 1:
The securitisation should meet the following conditions:

« It should be a securitisation as defined in the CRR (as per Article 4 (61));

* It should be a ‘traditional securitisation’ as defined in the CRR (as per Article
242(10));

« It should not be a ‘re-securitisation’ as defined in the CRR (as per Article 4 (63)).

EBA Rationale:

Simple securitisations should only include those transactions that are referred to in
the EU regulation as ‘securitisations’, i.e. those transactions for which: i) payments
depend on the performance of underlying assets and, ii) the tranching of credit risk
determines the distribution of losses during the on-going life of the transaction. As
mentioned previously, the criteria proposed in this paper regard term securitisations
only; ABCP, while meeting the CRR definition of securitisation, are out of the scope
of the criteria proposed in this paper.

In addition, simple securitisations should be traditional securitisations, i.e. they
should imply a legal and economic transfer of the securitised assets either through
transfer of ownership to an SSPE or through sub-participation by an SSPE. The
transfer of the assets to be securitised ensures that securitisation investors have re-
course to those assets should the SSPE not fulfil its payment obligations. Such re-
course cannot be granted in non-traditional transactions, i.e. synthetic transactions,
due to the fact that only the credit risk associated with the underlying assets, rather
than the ownership of such assets, is transferred to the SSPE. In addition, most syn-
thetic structures add to the complexity of the securitisation in terms of counterparty
credit risk and risk modelling.
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Re-securitisations have been structured in the past into highly leveraged structures
where lower credit quality notes could be re-packaged and credit enhanced, resulting
in transactions where small changes in the credit performance of the underlying as-
sets severely impacted on the credit quality of the re-securitisation bonds. The mod-
elling of the credit risk arising in these bonds proved very difficult, also due to high
correlations arising in the resulting structures. For these reasons re-securitisations
should not be considered as simple securitisations.

Comment:
As to term Auto-ABS transaction, we agree.

However, it should be possible that Auto-ABCP’s can qualify to be eligible as “quali-
fying securitisations” as well. In the case of Auto-ABCP programs there is typically
one SPV that purchases the auto loans and/or auto leases and that securitises these
loans and leases by the issuance of Auto-ABS. These Auto-ABS are transferred to a
second SPV to back the ABCP’s issued by the second SPV with High Quality Auto-
ABS. It should be clarified that the mentioned cases are not excluded due to the
“non-re-securitisation” requirement, because this kind of structure is necessary to
back the ABCP’s with High Quality Auto-ABS.

Criterion 2:

The securitisation should not be characterised by an active portfolio management on
a discretionary basis. Assets transferred to a securitisation should be whole portfoli-
os of eligible exposures or should be randomly selected from those satisfying eligibil-
ity criteria and may not be actively selected or otherwise cherry-picked. Substitution
of exposures that are in breach of representations and warranties should in principle
not be considered as active portfolio management.

EBA Rationale:

The payments of simple securitisations should depend exclusively on the perfor-
mance of the underlying assets: active portfolio management adds a layer of com-
plexity and increases the agency risk arising in the securitisation by making the se-
curitisation’s performance depending on both the performance of the underlying as-
sets and the performance of the management of the transaction. Replenishment
practices and practices of substitution of non-compliant exposures in the transaction
do not configure as active management of the transaction provided that they do not
result in any form of cherry-picking.

Comment:

Agreed.

Criterion 3:

The securitisation should be characterised by legal true sale of the securitised assets
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and should not include any severe insolvency clawback provisions. A legal opinion
should confirm the true sale and the enforceability of the transfer of assets under the
applicable law(s). Severe clawback provisions should include rules under which the
sale of cash flow generating assets backing the securitisation can be invalidated by
the liquidator solely on the basis that it was concluded within a certain period (sus-
pect period) before the declaration of insolvency of the seller (origina-
tor/intermediary), or where such invalidation can only be prevented by the transfer-
ees if they can prove that they were not aware of the insolvency of the seller (origina-
tor/intermediary) at the time of the sale.

EBA Rationale:

Simple securitisations should achieve ring-fencing and segregation of the securitised
assets from an insolvent originator’s estate through a true sale process; furthermore
no provisions should be incorporated which facilitate the reversion of the true sale.
Risk analysis and due diligence analysis by investors become too complex in the
presence of severe clawback provisions threatening the enforceability of the inves-
tors’ claims over the underlying assets.

Comment:

None at present.

Criterion 4:

The securitisation should be backed by exposures that are homogeneous in terms of
asset type, currency and legal system under which they are subject. In addition, the
exposures should meet the following criteria:

i) They arise from obligations with defined terms relating to rental, principal, interest
or principal and interest payments, or are rights to receive income from assets speci-
fied to support such payments;

ii) They are consistently originated in the ordinary course of the original lender’s
business pursuant to uniform and non-deteriorating underwriting standards;

i) They contain a legal, valid and binding obligation of the obligor, enforceable in
accordance with its terms against any third party, to pay the sums of money speci-
fied in it (other than an obligation to pay interest on overdue amounts);

iv) They are underwritten: (a) with full recourse to an obligor that is an individual or a
corporate and that is not a special purpose entity, and (b) on the basis that the re-
payment necessary to repay the securitisations was not intended, in whole or in part,
to be substantially reliant on the refinancing of the underlying exposures or re-sale
value of the assets that are being financed by those underlying exposures.

EBA Rationale:

Simple securitisations should include underlying exposures that are standard obliga-
tions, in terms of rights to payments and/or income from assets.
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The exposures that are to be securitised should not belong to an asset class that is
outside the ordinary business of the originator, i.e. an asset class over which the
originator may have less expertise and/or interest at stake. The quality of the secu-
ritised exposures should not be dependent on changes in underwriting standards
and only exposures underwritten to consistent standards should be in the pool.

Simple securitisations should only rely on underlying assets arising from legally en-
forceable obligations: as such, they should not include assets arising from obliga-
tions vis-a-vis special purpose entities, against which enforceability is more complex.

In addition, in order to mitigate refinancing risk and the extent to which the securitisa-
tion embeds maturity transformation, the assets to be securitised should be self-
liquidating assets. Simple securitisations should mainly rely on the principal and in-
terest proceeds from the securitised assets to repay investors. Reliance on refinanc-
ing and/or asset liquidation increases the liquidity and market risks to which the se-
curitisation is exposed and makes the credit risk of the securitisation more difficult to
model and assess from an investor’s perspective. Partial reliance on re-financing
(future borrowing) or re-sale of the asset securing the exposure may occur provided
that re-financing is sufficiently staggered within the pool and the residual values over
which the transaction relies are sufficiently low.

Comment:

Homogeneous in terms of asset type: It should be clarified that the securitisation
of corporate and retail exposures in one transaction is not excluded by this require-
ment.

iv) (a): Only as to Auto-ABCP’s: In typical Auto-ABCP structures with two SPV’s
where one SPV transfers High Quality Auto-ABS to a second SPV to back the
ABCP’s, it should be permitted to avoid a general exclusion of such Auto-ABCP’s
that the second SPV has recourse to the first SPV if the first SPV comply with criteri-
on iv) (a).

iv) (b) Residual value risk: In the absence of detailed clarification we are con-
cerned that criterion 4 iv) may preclude the securitisation of retail auto loans in some
member states where it is customary to allow the customer to satisfy the final balloon
instalment of the loan by returning the car — this is a common feature of hire pur-
chase in the UK and in many other European Member State markets. If this were the
practical outcome of criterion 4 iv) it would place some Member States and their citi-
zens at a disadvantage to others and would therefore fall short of the basic require-
ments of “good” regulation, i.e. a fair and even treatment of all affected EU citizens.

There have been already intense deliberations during the preparation of the delegat-
ed act to the LCR. Thus, the wording should be adapted to the wording of Article 13
(3) of the delegated act to the LCR. In the phrase “on the basis that the repayment
necessary to repay the securitisation was not intended, in whole or in part, to be
substantially reliant on the refinancing of the underlying exposures or re-sale value of
the assets that are being financed by those underlying exposures” the words “in
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whole or in part, to be substantially” should be replaced by the words “to be predom-
inantly” to be consistent to the wording in the delegated act to the LCR. Otherwise,
many Auto-ABS could be excluded.

Criterion 5;:

At the time of inclusion in the securitisation, the underlying exposures should not in-
clude:

i) Any disputes between original lender and borrower on the underlying assets;
i) Any exposures which are in default. An exposure is considered to be in default if:
a. it is more than 90 days past-due;

b. the debtor is assessed as unlikely to pay its credit obligations in full without re-
alisation of collateral, regardless of the existence of any past-due amount or of
the number of days past due.

iif) Any exposures to a credit-impaired borrower. For these purposes, a borrower
should be deemed as credit-impaired where he has been the subject of an insolven-
cy or debt restructuring process due to financial difficulties within three years prior to
the date of origination or he is, to the knowledge of the institution at the time of inclu-
sion of the exposure in the securitisation, recorded on a public credit registry of per-
sons with adverse credit history, or other credit registry where a public one is not
available in the jurisdiction, or he has a credit assessment by an ECAI or a credit
score indicating significant risk of default;

iv) Any transferable securities, as defined in Directive 2004/39/EC (MIFID) or deriva-
tives, except derivatives used to hedge currency and interest rate risk arising in the
securitisation.

In addition, the original lender should provide representations and warranties that
assets being included in the securitisation are not subject to any condition or encum-
brance that can be foreseen to adversely affect enforceability in respect of collec-
tions due.

EBA Rationale:

At the time when they are structured, simple securitisations should not be character-
ised by underlying assets whose credit risk has already been affected by negative
events such as lender/borrower disputes or default events, as identified by the EU
prudential regulation. Risk analysis and due diligence assessments by investors be-
come more complex whenever the securitisation includes exposures subject to on-
going negative credit risk developments. For the same reasons, simple securitisa-
tions should not include underlying exposures to borrowers that have a history of
credit impairment.

Transferable financial instruments add to the complexity of the transaction and to the
complexity of the risk and due diligence analysis to be carried out by the investor.
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The same applies to derivative instruments, except in the case where these instru-
ments provide genuine hedging of the interest and currency risks arising in the
transaction. Hedging derivatives enhance the simplicity of the transaction since
hedged transactions do not require investors to engage in the modelling of currency
and interest rate risks.

Comment:

No. 5 iii) Non-impairment requirements: The definition of credit-impaired borrow-
ers to be excluded is still unclear. Without further specification, it will not be feasible
to issue Asset Backed Securities that fulfil the criteria. This is a very critical point. In
addition, it should be re-considered from a conceptual point of view whether these
requirements should not be part of the credit risks.

Problems:

It is unclear when a credit assessment by an ECAI or a credit scoring indicates a
significant risk.

In addition, it is not clear whether external credit assessments and internal credit
scorings can be used alternatively or whether they have to be used in combination.
The wording would allow both interpretations. The latter would be linked with signifi-
cantly high additional costs.

Further, it is unclear which ECAI’s and which credit scorings could be used under
which conditions. Many originators of high quality ABS still use the credit standard-
ised approach and thus have no IRB approval by the supervisory authorities alt-
hough they have scoring procedures and models in place that are validated annually
and that are comparable to those of IRB credit institutions and that have a signifi-
cantly better discriminatory power than the scoring and rating procedures of ECAI’s.

Although the assessments of ECAI’s are often used in the credit process as addi-
tional piece of information, especially, if the internal score does not indicate a “green”
case, they are often not used for the credit standardised approach, and hence the
requirements of the CRR to use the assessments of ECAI’s are not implemented yet.
The reason is that the costs would be too high due to the fact that the external rat-
ings or scorings would have to be applied worldwide consistently. In addition, it has
to be noticed that it is intended by the EU to reduce the dependency on external rat-
ings. However, the new requirement would increase the dependencies on external
ratings and scorings, respectively again.

To ensure comparability across Europe of “significant risk”, a PD-threshold would
have to be determined. The use of Scoring and PD-models implies model risks. The
same problems exist with respect to model risks for ECAI-scores. In addition, it has
to be noted that the default definition in Europe has not been harmonised yet. In
some countries of the European Union such as ltaly, for instance, a borrower is first
deemed to be in default after more than 180 days. This means that the PD’s of those
countries that use the more than 90 days past due criterion are more conservative
and thus not comparable with those based on 180 days. As a result, ABS from coun-
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tries which have implemented the default definition on the basis of more than 90
days past due would be discriminated against the ABS of countries that have imple-
mented the default definition based on more than 180 days past due, because the
PD’s of one and the same portfolio would be higher on the basis of the default defini-
tion based on more than 90 days past due. As a result, based on the default defini-
tion of more than 90 days past due more borrowers would have to be excluded than
based on the default definition based on more than 180 days past due as “significant
risk”.

For the time being, many high quality securitisations are not based on ECAI-
assessments or internal credit scoring but on the non-overdue status. Accordingly,
all underlying exposures that are overdue at the time of the selection (pool-cut) or
additionally in case of replenishment after incorporation at any time after issuance
are excluded from the selection. In future, this proved and tested processes which
have ensured low losses of the underlying assets from securitisations even in crisis
times would have to be changed.

Further, it is not clear under which conditions and how long a credit history is
deemed adverse or not adverse anymore after a company has recovered or a pri-
vate person is able to pay after a phase of unemployment. Such requirement would
especially prevent the recovery of SMEs after an economic downturn due to in-
creased financing costs even if the company has good credit quality in the mean-
time.

Moreover, companies, such as SMEs, that have recovered after an insolvency or
debt restructuring process should not be excluded if they are not impaired any longer
according to the applicable accounting rules. Even according to the accounting rules,
it has to be assessed after a recovery whether the borrower is still credit-impaired. If
this is the case, then such loans would have to be exempted from the securitisation
of high quality ABS. According to the current proposal such borrowers would be ex-
cluded for three years notwithstanding the current creditworthiness which would be
detrimental to the recovery of such companies. In addition, it should be clarified that
only those borrowers should be excluded based on a “debt restructuring process”
where the “debt restructuring” is recorded on an “official” register or where the origi-
nator has knowledge on the “debt restructuring process”. The reason is that it can be
difficult to obtain knowledge of “private debt restructuring process” with third parties.

Finally, it will be difficult to implement the requirements because the required infor-
mation is not stored in a structured manner in the IT-systems that technically could
support the exclusion of the loans defined as credit-impairment according to a new
definition that significantly deviates from the credit-impairment definition according to
the accounting rules. Thus, it is unclear how to exclude such borrowers and lessees
that are not credit-impaired any longer according to the accounting rules or in default
and are serviced in the meantime in the normal course of business after their recov-
ery, but to be excluded as credit-impaired according to this Discussion Paper and the
delegated acts to the LCR and Solvency II. The required information to identify such
borrowers is often only available in an unstructured manner in credit agency reports.
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High granular ABS can comprise up to 90 thousands contracts. It is virtually impos-
sible to check all these contracts manually.

As a result, many existing high quality ABS structures are not catered for the pro-
posed non-impairment requirements, although existing eligibility criteria that mainly
referred to the non-overdue status proved a high performance even under stressed
conditions during the last crisis.

The effect of this would be that many issuers of Auto-ABS would be locked out
of the market for a substantial period of time while they accumulated enough
assets based on the new required underwriting standards. Any such issuance
hiatus would be bad for European securitisation markets and could possibly
result in investors leaving the market.

Proposed Solutions:

As an alternative, which should be at least eligible as well, we plead for objective
minimum credit quality criteria already used that do not need further guidance and
interpretation, that can be simply complied with and that are applied consistently
across Europe to ensure a harmonised application of minimum credit quality criteria.
Thus, we propose to exclude all exposures that are in default according to article 178
of Regulation (EU) 575/2013 (“CRR”) or Basel Il that are credit-impaired with objec-
tive evidence of impairment according to the relevant accounting standard or appen-
dix A of IFRS 9 or that are overdue. The overdue status is a clear and objective indi-
cator for credit quality to indicate “significant risk” that can be simply measured and
that does not rely on any credit assessments or model risks. This would contribute to
reduce reliance on the assessment of external credit agencies as well. In addition, it
would facilitate the identification of the exposure to be excluded.

To consider a forward looking perspective and a prudent selection of the receivables
to be securitised that are in line with existing business practices we propose the fol-
lowing:

In addition, only loans and leases are eligible to be securitised that would have to be
accepted in the ordinary course of business if not securitised. To ensure a forward-
looking perspective, the credit acceptance process has to be supported by an inter-
nal or external scoring or rating procedure.

To avoid any adverse selection the loans and leasing contracts originated according
to the internal policy should be selected randomly from a target portfolio. By combin-
ing the past due status and by using an internal forward-looking acceptance scoring
and rating procedure it would be possible to have a prudent procedure in place that
would be in line with good market standards without excluding Auto-ABS from “quali-
fying” securitisations.

Criterion 6:

At the time of inclusion, the underlying exposures are such that at least one payment
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has been made by the borrower, except in the case of securitisations backed by per-
sonal overdraft facilities and credit card receivables

EBA Rationale:

Simple securitisations should be structured so as to avoid that assets are included
that are affected by fraud or operational problems. It is relevant to ensure that at
least one payment has already been made by each underlying borrower, since this
reduces the likelihood of the loan being subject to fraud or operational issues. Simple
securitisations should minimise the extent to which investors are required to analyse
and assess fraud and operational risk.

In the case of personal overdraft facilities and credit cards, where the inclusion of
numerous new balances/card accounts (for which no payment has been made as of
the time of inclusion) may be inherent to a common way of structuring and managing
the securitisation transaction in a dynamic fashion, exposures with no payment are
the common practice and should not be excluded as a safeguard against operation-
al/fraud risks.

Comment:

Agreed. However, it is to be noted that under SEPA it is possible for customers to
ask for payments to be refunded for a considerable period of time after the payment
due date. The question of whether a payment has been made must therefore take
this into consideration. Further, the question of whether a payment has been made
must also allow for the way that the direct debit process works and payments should
be regarded as “made” at the time that the originator sends the relevant direct debit
file.

Pillar II: standard securitisations

Criterion 7:

The securitisation should fulfil the CRR retention rules (Article 405 of the CRR).
EBA Rationale:

Standard securitisations should ensure that originators/sponsors’/original lenders’
and investors’ interests are aligned, i.e. the securitisation does not follow an origi-
nate-to-distribute model. The originate-to-distribute securitisation model, as high-
lighted in this discussion paper, is one of the features that mostly contributed to the
bad performance of certain securitisation products.

Comment:

No comment at present.

Criterion 8:

Interest rate and currency risks arising in the securitisation should be appropriately
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mitigated and any hedging should be documented according to standard industry
master agreements. Only derivatives used for genuine hedging purposes should be
allowed.

EBA Rationale

Mitigating and/or hedging interest rate and currency risks arising in the transaction
enhances the simplicity of the latter since it does not require investors to engage in
the modelling of those risks and of their impact on the credit risk of the securitisation
investment.

Comment:

No comment at present.

Criterion 9:

Any referenced interest payments under the securitisation assets and liabilities
should be based on commonly encountered market interest rates and may include
terms for caps and floors, but should not reference complex formulae or derivatives.

EBA Rationale

Standard securitisations should not make reference to interest rates that cannot be
observed in the commonly accepted market practice. The credit risk and cash flow

analysis which investors must be able to carry out should not involve atypical rates

or variables which cannot be modelled on the basis of market experience and prac-
tice.

Comment:

Commonly accounted market interest rates: In the automobile business loans
and leases are subsidised by the car manufacturers or car dealers to promote the
sale of the cars. it should be clarified that loans and leases subsidised, for instance,
by the manufacturer and/or the car dealer are not excluded, particularly given the
fact that loans or leases e.g. with interest rate subventions show normally a lower
default rate.

Criterion 10:

The transaction documentation of those transactions featuring a revolving period
should include provisions for appropriate early amortisation events and/or triggers of
termination of the revolving period, which should include, at least, each of the follow-

ing:
i) A deterioration in the credit quality of the underlying exposures;

i) A failure to generate sufficient new underlying exposures of at least similar credit
quality; and

iii) The occurrence of an insolvency-related event with regards to the originator or the
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servicer.
EBA Rationale

Standard securitisations should ensure that, in the presence of a revolving period
mechanism, investors are sufficiently protected from the risk that principal amounts
may not be fully repaid. Sufficient protection should be ensured by the inclusion of
provisions that trigger amortisation of all payments at the occurrence of adverse
events such as those mentioned under (i) to (iii).

Comment:

No comment at present.

Criterion 11;:

Following the occurrence of a performance-related trigger, an event of default or an
acceleration event:

i) The securitisation positions are repaid in accordance with a sequential amortisa-
tion payment priority, whereby the seniority of the tranches determines the sequen-
tial order of payments. In particular, a repayment of note-holders in an order of priori-
ty that is ‘reverse’ with respect to their seniority should not be foreseen,;

il) There are no provisions requiring immediate liquidation of the underlying assets at
market value.

EBA Rationale

Standard securitisations should be such that the required investor’s risk analysis and
due diligence does not have to factor in complex and difficult to model structures of
the payment priority; nor should the investor be exposed to complex changes in such
structures throughout the file of the transaction.

The performance of standard securitisations should not rely, due to contractual trig-
gers, on the liquidation at market price of the underlying collateral: market risk on the
underlying collateral constitutes an element of complexity in the risk and due dili-
gence analysis to be carried out by investors.

Comment:

No comment at present.

Criterion 12:

The transaction documentation should clearly specify the contractual obligations,
duties and responsibilities of the trustee, servicer and other ancillary service provid-
ers as well as the processes and responsibilities necessary to ensure that:

i) the default or insolvency of the current servicer does not lead to a termination of
the servicing of the underlying assets;

23




i) upon default and specified events, the replacement of the derivative counterparty
is provided for in all derivative contracts entered into for the benefit of the securitisa-
tion; and

iii) upon default and specified events, the replacement of the liquidity facility provider
or account bank is provided for in any liquidity facilities or account bank agreements
entered into for the benefit of the securitisation.

EBA Rationale

Standard securitisations should provide investors with certainty over the replacement
of counterparties involved in the securitisation transaction in crucial roles which im-
pact the credit risk of the securitisation, including the servicing of the underlying as-
sets, the hedging through derivative instruments of risks arising in the securitisation
as well as roles of support to the securitisation, such as those of liquidity facility pro-
viders and bank account providers.

Comment:

i) Servicer: It should be clarified that it is to ensure that the default or insolvency of
the current servicer does not automatically lead to a termination of the servicing of

the underlying assets without the replacement of the current servicer by a new ser-
vicer.

Criterion 13:

The transaction documentation contains provisions relating to an ‘identified person’
with fiduciary responsibilities, who acts on a timely basis and in the best interest of
investors in the securitisation transaction to the extent permitted by applicable law
and in accordance with the terms and conditions of the securitisation transaction.
The terms and conditions of the notes and contractual transaction documentation
should contain provisions facilitating the timely resolution of conflicts between differ-
ent classes of note-holders by the ‘identified person’. In order to facilitate the activi-
ties of the identified person, voting rights of the investors should be clearly defined
and allocated to the most senior credit tranches in the securitisation.

EBA Rationale

The identified person may be the trustee of the securitisation, including the note-
holders’ trustee. Standard securitisations should ensure that an entity is available to
take effective decisions, in all circumstances and in accordance with applicable law,
and where necessary to appoint third parties. Consultation of market participants has
highlighted that, particularly in the EU, the role currently played by the noteholders’
trustee often results in sub-optimal outcomes and in a lack of alignment of interest
with investors, particularly as adverse events materialise.

With a view to making more effective the decision-making process, for instance in
circumstances where enforcement rights on the underlying assets are being exer-
cised, it is also proposed that the legal documentation provides clear information on
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how such disputes between note-holders are solved in a timely manner, in accord-
ance with national law.

Comment:

“Voting rights of the investors” to be undertaken by the “identified person” is to be
rejected (see our comment in relation to question 5).

Criterion 14:

The management of the servicer of the securitisation should demonstrate expertise
in servicing the underlying loans, supported by a management team with extensive
industry experience. Policies, procedures and risk management controls should be
well documented. There should be strong systems and reporting capabilities in
place.

EBA Rationale

Ensuring that all the conditions are there for the well-functioning of the servicing
function is crucial given the central nature of this function within any securitisation
transaction.

Comment:

Generally agreed. However, this requirement should be considered fulfilled if the
servicer is a company which is supervised by a banking supervisory authority or if
the servicer is the originator and is well established in the market more than 10
years.

Pillar lll: transparent securitisations

Criterion 15:

The securitisation should meet the requirements of the Prospectus Directive.
EBA Rationale

Compliance with the Prospectus Directive ensures that, at issuance, the investors
have access to all the information that is necessary to make an informed investment
decision.

Comment:

This is agreed for public Auto-ABS transactions but we note that this would prohibit
many private transactions, where there is no prospectus, from meeting the SST eli-
gibility criteria. The same applies in the case of Auto-ABCP where only a prospectus
exists on the ABCP program, but not on the Auto-ABS that back the ABCPs.

We think it is critical that private securitisation should be able to meet the require-
ments for SST eligibility as a great many Captives finance themselves through this
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means. It is therefore imperative that the EBA develop a set of SST criteria for pri-
vate securitisation transactions. A modular approach may work in this respect with
certain requirements allowed to be omitted where the securitisation is private and bi-
lateral in nature.

Criterion 15 may also impact on the ability of foreign issuers to meet the SST criteria
if their notes are listed on a market outside of the EU in a jurisdiction where third
country equivalence has not been granted.

Criterion 16:

The securitisation should meet the requirements of Article 409 of the CRR and Arti-
cle 8b of the CRA (disclosure to investors).

EBA Rationale

The CRR and CRA requirements on disclosure to investors and prospective inves-
tors ensure that these parties have access to the data which is relevant for them to
carry out the necessary risk and due diligence analysis with respect to the invest-
ment decision, directly addressing the opaqueness and analytical complexity which
have characterised investors’ perception of securitisations in recent years.

Comment:

No comment at present.

Criterion 17;

Where legally possible, investors should have access to all underlying transaction
documents.

EBA Rationale

Documentation on the agreements and procedures underlying the transaction should
be disclosed to investors and prospective investors in order to allow them to get
comprehensive information on the functioning of the transaction in all of its compo-
nents, particularly in a scenario of default of any of the parties involved in the trans-
action or other relevant events.

Comment:

Criterion 17 is unclear and clarification is required before it can be properly as-
sessed. For example, it is not obvious what is meant by “underlying transaction doc-
uments”. This could relate only to transaction documents or it could extend to docu-
ments relating to the underlying assets. If it is the latter this would inhibit originators
from engaging in securitisation (if they are required to disclose proprietary infor-
mation to “prospective” investors for instance). This is even more so the case given
that public deal documents — though possibly not private deal documents — will in the
near future be publicly available on the ESMA web site in accordance with article 8b
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of CRAIIL.

For public Auto-ABS transactions current practice is that the main transaction docu-
ments are summarised in the prospectus and are kept at the registered office of the
issuer and can be inspected — the Note Trustee also has copies of all of the main
transaction documents. There is therefore already a high degree of transparency
with respect to contractual documentation. If these measures, insofar as they apply
to the transaction documents only, are to be extended it is critical that it is done in a
way that works as a practical matter — for instance, documents should be stored cen-
trally and be available for inspection as opposed to there being a requirement to
send sets of transaction documents to anyone that asks for them.

Where a back-to-back interest rate swap structure is used, back swap documenta-
tion is technically not a “transaction document” and frequently regarded as proprieto-
rial and therefore a business secret — although it relates closely to the front swap.
Back swaps should therefore continue to be excluded from any definition of “all un-
derlying transaction documents”.

In any case, “Access to all underlying transaction documents” should be limited to
“all material and reasonable underlying transaction documents” to enable potential
investors to assess the structure and the credit quality of the securitisation. In addi-
tion, it should be clarified that originators are not obliged to disclose information
deemed as business secret e.g. own scorecards or price or interest calculation that
are of relevance for competitors.

Criterion 18:

The transaction documentation should provide in clear and consistent terms defini-
tions, remedies and actions relating to delinquency and default of underlying debtors,
debt restructuring, debt forgiveness, forbearance, payment holidays and other asset
performance remedies. The transaction documents should clearly specify the priority
of payments, triggers, changes in waterfall following trigger breaches as well as the
obligation to report such breaches. Any change in the waterfall should be reported
on a timely basis, at the time of its occurrence. The originator or sponsor should pro-
vide investors a liability cash flow model, both before the pricing of the securitisation
and on an ongoing basis.

EBA Rationale

Investors and prospective investors should be in a position to know, as they receive
the transaction documentation, what procedures and remedies are foreseen in case
adverse credit events affect the underlying assets of the securitisation. Transparency
of remedies and procedures, in this respect, allow investors to model credit risk of
the underlying exposures with less uncertainty. Clear timely and transparent infor-
mation on the characteristics of the waterfall determining the payment priorities is
necessary for the investor to correctly price the securitisation position. A cash flow
model related to the liabilities of the securitisation enables investors to model pay-
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ment obligations and price the securitisation accordingly.
Comment:

It should be noted that processes and especially certain kinds of action are partly not
predetermined but characterised by a certain level of discretion that decision makers
have when taking their decisions. The requirement could be understood that the
remedies and actions relating to delinquency and default of underlying debtors, debt
restructuring, debt forgiveness, forbearance, payment holidays and other asset per-
formance remedies have to be predetermined. This would conflict with established
processes where a certain level of discretion is common business practice. In addi-
tion, processes, definitions and actions might change during the lifetime of an ABS
transaction without lowering the standards. We fear that a description of the pre-
scribed processes, definitions and actions could oblige the originator not to change
the processes which would deter originators to securitise loans and leasing con-
tracts.

In addition, it must be recognised that one of the major reasons that investors
choose to invest in some securitisations and not others is in order to gain exposure
to pools of assets originated and serviced by particular companies that they believe
have a proven track record and expertise in the origination and servicing of those
assets. If, as indicated in the first part of criterion 18, securitisation documentation is
overly prescriptive as to how assets should be serviced it will undermine the ability of
servicers to use their expertise and it will go against the very reason that the investor
chose to invest in a particular transaction in the first place. Originators/servicers must
be allowed a sufficient degree of latitude to allow them to service assets in exactly
the same way that they service their own un-securitised assets — with no distinction.
While there must be and there already are safeguards, overly prescriptive securitisa-
tion documents will only inhibit servicing and could even make securitisation impos-
sible as a practical matter.

In any case, such operational processes could be briefly summarized in the transac-
tion documents although they might change during the lifetime of the ABS. Thus, we
propose to require a representation that these processes are governed and docu-
mented in internal policies and procedures and that any changes will not materially
adversely affect the standards existing as of the cut-off date.

Investors should not depend on a liability cash flow model of the originator. This
could promote overreliance on the model provided by the originator without challeng-
ing the assumptions of such model. Thus, originators should provide investors with
all relevant data necessary to build a cash flow model.

Criterion 19:

The transaction should be subject to mandatory external verification on a sample of
underlying assets (confidence level of at least 95%) at issuance, by an appropriate
and independent party or parties, other than a credit rating agency. Confirmation that
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this verification has occurred should be included in the transaction documentation.
EBA Rationale

Increased transparency towards investors and prospective investors is ensured by
the fact that an external entity, not affected by potential conflict of interest within the
transaction, is mandated to carry out checks on the underlying exposures of the se-
curitisation.

Comment:

It is unclear what is to be verified. Further specifications are necessary. An extensive
verification can be very extensive and costly which can endanger the economics of
the transaction. Hence, it should be clarified that the verification refers to the adher-
ence to the pool-cut criteria.

Criterion 20:

Investors and prospective investors should have readily available access to data on
the historical default and loss performance, such as delinquency and default data, for
substantially similar exposures to those being securitised, covering a historical peri-
od representing a significant stress or where such period is not available, at least 5
years of historical performance. The basis for claiming similarity to exposures being
securitised should also be disclosed.

EBA Rationale

Eligible securitisations should be transparent to the extent that they always allow
investors to rely on evidence around the historical performance of the assets to be
securitised. This evidence is not only necessary for investors to carry out proper risk
analysis and due diligence, but it also contributes to building confidence and reduce
uncertainty over the market behaviour of the underlying asset class. New asset clas-
ses entering the securitisation market, for which a sufficient track record of perfor-
mance has not yet been built up, may not be considered transparent in that they
cannot ensure that investors have appropriate tools and knowledge to carry out
proper risk analysis.

Comment:

In principle we agree. However, there might be circumstances that make it difficult to
deliver the required data for 5 years. In exceptional a period of 3 years should be
permitted as well.

Criterion 21:

Investors and prospective investors should have readily available access to data on
the underlying individual assets on a loan-by-loan level, at inception, before the pric-
ing of the securitisation, and on an ongoing basis. Cut-off dates of this disclosure
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should be aligned with those used for investor reporting purposes.
EBA Rationale

Disclosure of loan-by-loan data on the underlying assets ensures that investors
have, on a regular basis, access to timely and accurate information on the composi-
tion and performance of the underlying pool, necessary to carry out risk analysis and
due diligence checks. Regular disclosure of accurate information on composition and
performance is also instrumental to the liquidity of the transaction on the secondary
market, where each prospective buyer of the transaction has to be able to timely as-
sess the quality of the underlying. The cut-off dates used to disclose loan-by-loan
performance data should be aligned with the dates used for the purposes of regular
investors’ reporting to facilitate the investors’ analysis.

Comment:

In the week before pricing prospective investors currently receive data in the form of
pool stratification tables the accuracy of which has been externally verified and which
are also included within the prospectus. In addition, cash-flow data are made availa-
ble to investors so that they can model the data themselves using their own assump-
tions. This is consistent with the overall drive within the EU for investors to conduct
their own due diligence and not be overly reliant on others (the rating agencies for
instance).

In the case of a typical retail Auto-ABS portfolio there may be up to 90,000 individual
contracts and therefore it is clear that a prospective investor using standard analyti-
cal techniques would not be able to use loan level information in any meaningful way
to assess a transaction without first aggregating the data. We therefore disagree with
the suggestion that loan level information should be made available to prospective
investors before the pricing of the securitisation.

Post-closing, investors may access the EDW to see loan level information in respect
if ECB eligible public securitisation transactions.

If any additional disclosure obligations are imposed through the SST framework we
would strongly urge that existing mechanisms are utilised for this purpose (e.g. the
prospectus, the investor report, the EDW and the Bank of England loan level tem-
plates) so as to avoid further expensive development costs.

The above applies in the case of public securitisation transactions. If it is going to be
possible for private, bi-lateral securitisation transactions to meet the SST eligibility
criteria then we would propose that these should be exempt from loan level reporting
due to the high level of private, proprietorial information that is often included within
transactions that have been deliberately structured to be private and have been ex-
tensively “due-diligence” by the bi-lateral investor. This would also be proportionate
given the much lower level of “systemic” risk associated with private transactions
where the notes tend to be very difficult to transfer as a practical matter.
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Criterion 22:
Investor reporting should occur at least on a quarterly basis.
As part of investor reporting the following information should also be disclosed:

- All materially relevant data on the credit quality and performance of underlying as-
sets, including data allowing investors to clearly identify debt restructuring, debt
forgiveness, forbearance, payment holidays, delinquencies and defaults in the pool;

- Data on the cash flows generated by underlying assets and by the liabilities of the
securitisation, including separate disclosure of the securitisation’s income and dis-
bursements, i.e. scheduled principal, scheduled interest, prepaid principal, past due
interest and fees and charges;

- The breach of any waterfall triggers and the changes in waterfall that this entails.

EBA Rationale

Transparent securitisations should ensure that investors have access to all material
information that is needed to perform a comprehensive and well-informed analysis of
the risks arising in the securitisation, where this analysis also takes the form of stress
tests on the cash flows and collateral values supporting the underlying exposures.

Investor reporting, together with loan-by-loan disclosure of performance data, is in-
strumental to allowing investors to carry out, on a regular basis, appropriate risk
analysis and due diligence checks. As the loan-by-loan disclosure, investor reporting
is also beneficial to the prospective investor on the secondary market and, therefore,
to the liquidity of the transaction.

Transparent securitisations should ensure that investors can identify and disentan-
gle, at all times, the cash flow components of the transaction, are able to reconcile all
such different components and are in a position to monitor the risks related to the
cash flow dynamics, such as pre-payment risk.

Comment:

Over-all we agree. However, we would note that “data allowing investors to clearly
identify debt restructuring, debt forgiveness, forbearance, [and] payment holidays,”
may not be possible for the time being and is in any case unnecessary as all of this
is captured within “delinquencies and defaults” which are currently reported and
should be more than sufficient to allow investors to assess transactions.

Credit Risk Criteria
Criterion A:

Underlying exposures should be originated in accordance with sound and prudent
credit granting criteria. Such criteria should include at least an assessment of the
borrower's creditworthiness in accordance with paragraphs 1 to 4, 5(a) and 6 of Arti-
cle 18 of Directive 2014/17/EU or Article 8 of Directive 2008/48/EC, as applicable.

31




EBA Rationale

A minimum level of credit quality of underlying exposures can only be ensured if
such exposures are underwritten according to the prudential requirements applicable
under EU regulation to different exposure types.

Comment:

No comment at present.

Criterion B:

The pool of exposures to be securitised should be such that the largest aggregated
exposure to a single obligor does not exceed 1% of the value of the aggregate out-
standing balance. For the purposes of this calculation, loans or leases to a group of
connected clients, as referred to in Article 4(39) of the CRR, should be considered as
exposures to a single obligor.

EBA Rationale

A minimum level of credit quality of the securitisation can only be achieved in those
cases where the pool is sufficiently granular, i.e. the impact of idiosyncratic risk is
minimised by the fact that none of the securitised exposures represents a too large
portion of the pool of underlying exposures. It is important that, in fulfilling the granu-
larity requirement, exposures related to groups of connected clients be considered a
single source of idiosyncratic risk.

Comment:

Identification of the group of connected clients can be very challenging in the retalil
bulk business and can imply high operational costs with little benefit from a risk
management perspective. In practice, there are often thresholds in place in the retail
bulk business to reduce the workload and to strike the right balance between operat-
ing costs and the necessity to identify single risks ensuring proper risk identification
and complying with regulatory requirements. Thus, to ensure that the identification of
the group of connected clients can be based on the existing processes of the origina-
tor who has to identify group of connected clients it should be added the words “to
the best knowledge of the originator”.

Just for information purposes, we would reiterate that from an Auto-ABS perspective
a 1% threshold for retail is appropriate. However, for wholesale transactions a signif-
icantly higher threshold is necessary (see our comments on question 7).

Criterion C:
The underlying exposures should fulfil each of the following criteria:

i) They have to be exposures to individuals or undertakings that are resident, domi-
ciled or established in an EEA jurisdiction, and

32




i) At the time of inclusion they have to meet the conditions for being assigned, under
the Standardised Approach and taking into account any eligible credit risk mitigation,
a risk weight equal to or smaller than: a) [40%] on a weighted average basis where
the exposure is a loan secured by a residential mortgage or fully guaranteed residen-
tial loan, as referred to in paragraph 1(e) of Article 129 of the CRR; (b) [50%] on an
individual loan basis where the exposure is a loan secured by a commercial mort-
gage (c) [75%] on an individual loan basis where the exposure is a retail exposure
(d) [100%] on an individual loan basis for any other exposures.

iil) Under (a) and (b) loans secured by lower ranking security rights on a given asset
should only be included in the securitisation if all loans secured by prior ranking se-

curity rights on that asset are also included in the securitisation. Under (a) no loan in
the securitised portfolio should be characterised by a loan-to-value ratio higher than
100%

EBA Rationale

In conjunction with the requirement that each individual exposure be underwritten in
accordance with underwriting standards compliant with prudential regulation, the re-
quirement of a maximum risk weight to be assigned to the individual exposures en-
sures that in any simple standard and transparent securitisation considered for dif-
ferentiated regulatory treatment the credit risk stemming from underlying assets is
duly contained. A differentiated regulatory treatment particularly in the area of own
fund requirements may not be considered for transactions that, despite being simple
standard and transparent are characterised by very high levels of credit risk with re-
gard to all or some of the underlying exposures.

Maximum risk weights, as well as a maximum LTV ratio in the case of residential
mortgage loans, ensure that the riskiness of the securitised exposures is prudentially
limited.

Comment:

We have noted that the Basel Committee has launched a consultative paper on Re-
visions to the Standardised Approach for credit risk on 22 December 2014. We are
still analysing the document and thus have to make caveat on this point until we
have a clear picture on the potential impact of the revised standardised approach for
credit risk on criterion C.

Question 9: Do you envisage any potential adverse market consequences of
introducing a qualifying securitisation framework for regulatory purposes?

Answer:
Yes. We see following main risk:

We think that it is envisaged by EU policy makers that following the implementation
of the SST regime the securitisation market will be segmented in two with a minority
of transactions receiving favourable regulatory treatment on the basis that they meet
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the SST criteria, and the majority receiving less favourable treatment on the basis
that they do not meet the SST criteria. However in our view there is a significant
danger that if the capital treatment for non SST transactions is too punitive there may
in fact be only SST transactions post implementation of the regime and the rest of
the market may die off completely. We do not think that this is the aim of policy mak-
ers but it must be a real possibility especially given the huge number of obstacles to
healthy European securitisation markets that already exist (increasing regulation,
regulatory uncertainty etc.) and that have already been identified in this paper. In
order to ameliorate this concern it is crucially important that the SST criteria are ca-
tered to allow a wide section of the well-established EU securitisation market to qual-
ify. In this way, if the non SST market fails to thrive post implementation there will still
be enough “healthy” securitisation to support the financing needs of the EU econo-
my.

To avoid cliff effects we would encourage EBA to follow the path that the whole ABS
transaction but at least the junior bonds following immediately the senior bonds are
“qualifying securities” as well.

If the SST criteria do not allow non-European issuers to qualify then it may fragment
and undermine the evolution of a global broad and deep simple, transparent and
standard High Quality ABS market and contradict to the efforts undertaken by the
Basel Committee and I0SCO to define simple, transparent and comparable securiti-
sations on a global level (see the consultative document released on 11 December
2014). In addition, this could be understood as discrimination against securitisations
from outside the European Union. In the end, this could result in regulatory reper-
cussions for EU issuers hoping to issue in other jurisdictions outside of the EU.

Question 10: How should capital requirements reflect the partition between
qualifying and non-qualifying?

Answer:

The capital requirements should be made on the basis of historical data for qualifying
and non-qualifying exposures and should differentiate between the most significant
ABS segments according to the differentiation of the ECB as to the loan level data
requirements, because we are convinced that the special risk characteristics of the
underlying assets have in addition to the fulfilment of certain eligibility criteria as
“qualifying” significant impact on the risk profile of the ABS transaction. The reason is
that the eligibility criteria can significantly reduce the operational risks from such
transactions. However, the credit risks are essentially driven by the characteristics of
the underlying assets and stable underwriting standards. Thus, it seems impossible
that CMBS, for instance, achieve a similar favourable risk profile as Auto-ABS be-
cause the unexpected losses would be definitely higher even if the expected losses
were comparable due to the fact that the maturity of the underlying assets is much
longer and the volatility of the evolution of the credit quality is significantly higher
than in the auto loans and auto leasing business. Thus, in any case for the sake of
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transparency and due to the significance of Auto-ABS, the results should be reported
separately at least for the most significant asset classes such as, for instance, Auto-
ABS.

In addition, we generally recommend segmentation between European and non-
European ABS. The reason is that in the past the European Auto-ABS has generally
historically outperformed US ABS. This applies especially for European ABS that
would probably not be eligible as “qualifying”. To avoid harsh cliff effects on Europe-
an non-qualifying securitisations that might have sound quality as well, such seg-
mentation is urgently necessary. We would like to avoid a situation that historical
data on US subprime ABS are used for the calibration of the capital requirements for
European ABS. Otherwise, we fear that the capital requirements could be clearly too
high for European non-qualifying ABS.

As the empirical findings of the EBA suggest the historical losses of "qualifying secu-
ritisations" and non-qualifying securitisations with the same external rating differ sig-
nificantly. This should be reflected in the capital requirements for the ABS segments
according to the differentiation of the ECB as to the loan level data requirements
though we would hope that the capital transition between SST and non SST transac-
tions would be fairly smooth and avoid cliff effects.

In total, the capital requirements and especially the capital floor for qualifying securit-
isation should not be higher than today if this can be justified based on historical da-
ta.

The hierarchy according to the securitisation framework of the Basel Committee
should not be changed. Despite some reservations towards rating agencies the Ex-
ternal Ratings Based Approach has the highest risk sensitivity after the IRB Ap-
proach. In addition, rating agencies have learned from the mistakes in the past, im-
proved their rating methodology clearly and are supervised by ESMA in the mean-
time. With respect to the standard approach based on historical data, we recom-
mend deriving average parameters for qualifying and non-qualifying securitisations
to be applied for the calculation of capital requirements.

Question 11: What is a reasonable calibration across tranches and credit quali-
ty steps for qualifying securitisations? Would re-allocating across tranches the
overall capital applicable to a given transaction by reducing the requirement
for the more junior tranche and increasing it for the more senior tranches other
than the most senior tranche be a feasible solution?

Answer:

We advocate maintaining the Basel |l floor of 7% according to Basel Il for ,qualifying”
securitisation. This seems to be justified due to the reduced operational risks includ-
ing structural risks.

We refuse the proposal of re-allocating the overall capital across tranches, because
a certain ABS tranche held by an investor is exposed to a certain risk. A re-allocation
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of risk would disregard this fact. Capital requirements should remain risk sensitive.

Question 12: Considering that rating ceilings affect securitisations from certain
countries, how should the calibration of capital requirements on qualifying and
non-qualifying securitisations be undertaken, while also addressing this issue?

Answer:

We propose for countries that are part of the European Union to determine the capi-
tal requirements for “qualifying” securitisations before the sovereign rating cap if it
can be justified on the basis of historical data.
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